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EX PARTE MOTION TO DISQUALIFY THE HONORABLE ROBERT W. BENNETT
NOW COMES attorney Philip L. Ellison, as counsel for several property owners
and the non-profit entity of CITIZENS FOR HIGGINS LAKE LEGAL LEVELS, (hereinafter
the “Movants”) and moves to ex parte disqualify the assigned judicial officer, Robert W.
Bennett, pursuant to MCR 2.003. In support of said motion, Philip L. Ellison, as counsel
for the Movants, state as follows:
1.

This case involves a challenge to the actions and/or inactions of the County

of Roscommon and/or its delegated authority for failing to comply with this Court’s
February 24, 1982 order directing minimum lake levels on Higgins Lake.
2.

Prior to becoming a circuit court judge, the Honorable Robert W. Bennett

served as non-judicial civil counsel, through the Prosecuting Attorney’s Office, for the
County of Roscommon directly related to lake levels on Higgins Lake.
3.

A copy of documentation supporting this assertion is attached as Exhibits

2, 3, and 4.
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4.

The Movants, in making this motion, are not aware of any actual bias that

exists, but due process requires disqualification in “situations in which the appearance of
impropriety on the part of a judge ... is so strong as to rise to the level of a due process
violation,” Cain v Dep’t of Corrections, 451 Mich 470, 512 fn48; 548 NW2d 210 (1996).
MEMORANDUM OF LAW
All parties to a dispute have the right to due process of law in order to resolve the
dispute, and due process of law requires that the parties be given a hearing before an
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impartial decisionmaker as part of the resolution process. Withrow v Larkin, 421 US 35,
46 (1975); In re Murchison, 349 US 133, 136 (1955); Tumey v Ohio, 273 US 510, 523
(1927). Objective public perception (not subjective belief) is the standard. The test for
determining whether there is an appearance of impropriety is “whether the conduct would
create in reasonable minds a perception [not the actual existence] that the judge’s ability
to carry out judicial responsibilities with integrity, impartiality and competence is impaired.”
People v Aceval, 486 Mich 887, 888-889; 781 NW2d 779 (2010). Disqualification of a
judge is warranted when, a judge “has any other more than de minimis interest that could
[not would] be substantially affected by the proceeding.” MCR 2.003(C)(5). A judge must
avoid all impropriety and also “the appearance of impropriety.” MCR 2.003(C)(1)(b)(ii)
with MCJC Canon 2A. The public policy behind such a rule is clear: it is to ensure, even
in the absence of any proof of actual bias, that the parties have appropriate due process
in the form of a neutral and detached decision maker. See By Lo Oil Co v Dep't of
Treasury, 267 Mich App 19, 29; 703 NW2d 822 (2005). “All motions for disqualification
must be filed within 14 days of the discovery of the grounds for disqualification” otherwise
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good cause must be shown. MCR 2.003(D)(1)(a), (d) (emphasis added). An affidavit is
required. MCR 2.003(D)(2).
ARGUMENT
To be clear, the Movants are not asserting actual bias. However, it is “strong and
inherent in human nature” for the public to believe a decision in favor of one of its own
would be tainted by the appearance of impropriety even if nothing untoward has actually
occurred. See Caperton v AT Massey Coal Co, Inc, 129 S Ct 2252 (2009). The entities
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sought be held in contempt in this case has a direct professional connection to Judge
Bennett and this Court. Reasonable minds would and could question whether the judge's
ability to carry out judicial responsibilities with integrity, impartiality, and competence is
impaired when adjudging the legal actions of one’s own prior client and the current funding
unit of the Court for which Judge Bennett serves. As such, an appearance of impropriety
in form of a strong conflict of interest exists here. Due process and public confidence in
the courts require a more neutral decision maker in the form of an outside jurist not having
a more than de minimis interest that could be substantially affected by the proceeding.
The issues being presented are heady, have high public significance (i.e. government
transparency), and involve the operations of a county for which this Court is a part thereof.
Assignment of an out-of-county judge would be appropriate.
RELIEF REQUESTED
WHEREFORE, the Movants, by and through counsel, request this Court to
disqualify itself to avoid any appearance of impropriety and ask the State Court
Administrator to assign this matter to an out-of-county jurist.
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Date: May 21, 2019

RESPECTFULLY SUBMITTED:

OUTSIDE LEGAL COUNSEL PLC
BY PHILIP L. ELLISON (P74117)
Attorney for Movants
PO Box 107 · Hemlock, MI 48626
(989) 642-0055
(888) 398-7003 - fax
pellison@olcplc.com
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**Electronic signature(s) now authorized by MCR 1.109(E)(4)
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF ROSCOMMON
Case No.: 81-3003-CF

IN THE MATTER OF:
THE WATER LEVELS OF
HOUGHTON LAKE, HIGGINS LAKE, AND
LAKE ST. HELEN

I

AFFIDAVIT OF PHILIP L. ELLISON

State of Michigan
County of Saginaw

)
) ss.

Philip L. Ellison, being duly sworn, states:
1. I am counsel for Movants in the above-referenced case.
2. I obtained Exhibits 2, 3, and 4 from the respective court files of the Roscommon
County Circuit Court.
3. In my opinion, being asked to adjudicate the legal outcome of a case involving a
case for which the assigned judicial officer served as legal counsel involving the
same legal matter involving the County of Roscommon and being a judge whose
budgets are controlled by the County of Roscommon (as its funding unit) would
lead reasonable minds, especially members of the general public, to question
whether an assigned jurist is impaired by human nature to carry out judicial
responsibilities with integrity, impartiality, and competence because such
professional closeness soils public perceptions of the notation of fair play and
substantial justice.
4. If sworn, I could testify competently to the facts contained within this affidavit based
upon my personal knowledge.
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury under the laws of the
United States of America that the foregoing is true and correct.
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Date

Signed and sworn to before me, this
Notary's Signature:
Notary's Name:
Natal)' public.

&

day of
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, 2019 by Philip L. Ellison
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF ROSCOMMON
IN RE THE WATER
LEVEL OF HIGGINS LAKE

File No. 08-727580-CE

-------------ROBERT W. BENNETT (P44262)
Assistant Prosecuting Attorney for
Roscommon County
WILLIAM L. CAREY (P31602)
Carey & Jaskowski, P-.L.L.C.
Attorneys for Petitioner
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ORDER GRANTING PETITION TO
ESTABLISH LAKE LEVEL
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At a session of said Court held in the Village of
Roscommon, County of Roscommon, State of
Michigan, this � day of January, 2009.

Ii/�

PRESENT: HONORABLE MICHAEL J. BAUMGARTNER
Circuit Court Judge
Upon a review of a certain petition filed to establish a winter lake level for Higgins
Lake during the winter season of 2008/2009 only, and the Court having determined that the
Petitioner is entitled to such relief pursuant to MCL 324.30701 et seq., and whereas all
interested parties entitled to notice did receive notice, and whereas all interested parties in
attendance concurred with the relief requested,
NOW THEREFORE IT IS HEREBY ORDERED AND ADJUDGED that the winter
legal lake level for Higgins Lake for the winter season of 2008/2009 only is hereby
established at a nine (9) inch deviation lower than the current established summer legal lake
level for Higgins Lake.
All other orders and procedures in effect to maintain the legal lake level for Higgins
Lake shall remain in full force and effect.

IT IS SO ORDERED:
Dated:

I - I l, · U>o9

Prepared and Approved by:
ROBERT W. BENNETT (P44262)
Assistant Prosecuting Attorney for
Roscommon County
WILLIAM L. CAREY (P31602)
Carey & Jaskowski, P.L.L.C.
Attorneys for Petitioner
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STATE OFMICfflGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF ROSCOMMON
IN RE: THE WATER LEVEL
OF HIGGINS LAKE

File No. 09-728211-CE
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ROBERT W. BENNETT (P44262)
Assistant Prosecuting Attorney for
Roscommon County
CAREY & JASKOWSKI, P.L.L.C.
By: William L. Carey (P31602)
Attorneys for Petitioner
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REVIEW ORDER REGARDING WINTER LAKE LEVEL

At a session of said court held in the
Village of Roscommon, County of Roscommon,
State of Michigan
on the �day of �012.
PRESENT: Honorable Michael J. Baumgartner
Circuit Court Judge
The Court having convened at a review hearing on November 7, 2011, to consider the
continuation of a certain order entered in this matter on November 2, 2009; publication noting the
opportunity for public comment having been placed in the legal news for Roscommon County; the
court having reviewed the pleadings filed in this matter; the court having reviewed the written
comments filed in response to the publication notice; the court having taken additional comment
from those individuals in attendance at said hearing; and the court being otherwise fulling advised:
IT IS HEREBY ORDERED AND ADJUDGED that this court's order ofNovember 2, 2009,
shall be, and the same hereby is continued until April l, 2014.

IT IS FURTHER ORDERED that this court will not consider a request for additional
extensions of the November 2, 2009, order unless this court is first presented with a credible
environmental study supporting said request.
IT IS FURTHER ORDERED that any orders entered by this court to maintain the legal lake
level for Higgins Lake shall remain in full force and effect to the extent said orders are not
inconsistent with the instant order.

J__-.,£.....7____,;- /;....;:;.;J__

Dated:____

di!�

Hon. Mich3;el J. Baumgarter
Circuit Court Judge

