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Dear Michigan Property Owners:
It is no secret—available land affront a beautiful Michigan inland lake is harder
and harder to find. Those that are available for sale are often times selling for a
tidy sum. As such, what a neighbor or a home owners association is undertaking
can often times be the result of recent Michigan judicial decisions about
riparian rights.
As this publication has noted before, cases and laws affecting property rights
on riparian property (lakes, streams, and rivers) should be closely monitored and
scrutinized as these decisions can and do affect property rights and in turn
property values and legal uses.
This publication is being offered as a free resource to assist the countless
Michigan property owners with land on or near a beautiful in-land lake. 1
If you have questions or concerns about how these cases or how any Michigan
law affects your property rights or are having issues with neighbors, community
members, or the public with your public or private lake access or lake front
property, contact my office to arrange for a confidential consultation.
Best regards,

Philip L. Ellison
Philip L. Ellison, MBA, JD, Esq.
Attorney at Law

1 The information in this publication is not to be considered legal advice applicable to your or every legal
situation. It is intended for informational purposes and is not specific to any certain case or legal matter. If your
matter requires legal representation, you should act quickly and contact a riparian attorney to ensure your rights
are protected.

GENERAL RIPARIAN LAW PRINCIPLES
Riparian rights are property rights.

Bott v Natural Resources Comm, 415 Mich 45 (1982)

The riparian owner has the exclusive use of the bank and shore.
Hilt v Weber, 252 Mich 198 (1930)

Riparian rights are protected from a governmental taking by limits on the
power of eminent domain.
Ryan v Brown, 18 Mich 196 (1869)

Riparian rights are not alienable, severable, divisible, or assignable apart
from the land which includes therein, or is bounded by a natural water
course.
Thompson v Enz, 379 Mich 667 (1967)

In other words, riparian ownership rights may not be transferred apart from
riparian land.
Little v Kin, 249 Mich App 502 (2002)

The rights of riparian owners are subject to the right in other riparian
owners to use the surface of the whole lake for boating and fishing in the case
of private inland lakes or an easement of navigation in the public in
navigable inland lakes, with inlets and outlets, where access may be had
without trespass upon the fast land of riparian owners.
Hall v Wantz, 336 Mich 112 (1953)

Erecting and maintaining a dock at the water’s edge is a riparian right.
McCardel v Smolen, 404 Mich 89 (1978)

An easement for access to and from the water’s edge grants only a right of
way to the water and does not give rise to riparian rights, but the original
owner of riparian property may grant an easement to backlot owners to enjoy
certain rights that are traditionally regarded as exclusively riparian.
Dyball v Lennox, 260 Mich App 698 (2004)

“When a plat shows a lot is bounded by the meander line of a lake, the
grant of land is to the water’s edge.”

Gilroy v. Speidel
Decided May 21, 2013

The Court of Appeals was called upon to interpret the scope of an easement
plaintiff Gilroy had over defendant Speidel’s property on Lake Huron.
The easement’s language is unusual
in that it granted defendant an
easement on the east 24 feet of Lot 20
except the North 340 feet thereof… to
restrict construction or improvements
on this property to maintain the view
from the Gilroy property.” The
easement also granted Gilroy the
right to have a walkway to the shore
of Lake Huron.
In 2010, the defendant owner then constructed a dock within the easement,
removed the fence, and attempted to block Gilroy’s access.
While the case is very fact specific to this easement, the case affirms several
important principles. First, when drafting a legal easement, consult a
property attorney to avoid costly mistakes resulting in litigation.
Second, the Court of Appeals affirmed many long-time principles of property
and riparian rights. When a plat shows a lot is bounded by the meander line
of a lake, the grant of land is to the water’s edge and “defines the sinuosities
of the banks.” The Court also affirmed that easement holder may only
complain or challenge that which is within the easement. Lastly, plaintiff
made a claim for adverse possession—a type of equitable claim where an
invader is granted full title after fifteen years of unlawful, but consistent use.
When plaintiff here filed the lawsuit, it only had 14 years of use—the claim
was denied.

A distinction between two types of express easements now exists: a
prescriptive right by overuse is allowed for one but not the other.

Prince v. Wedemeier
Decided October 15, 2013

The Plat of “Swisher’s Landing No. 1” contains all “backlot” parcels and exists
separately across the street from Swisher’s Landing. However, some of
original deeds in the backlots of “No. 1” contained an express easement for
ingress and egress to the lake across two lots, Lots 16 and 17, in the Plat of
Swisher’s Landing. Lots 16 and 17 are riparian parcels.
Since the granting of easement to the backlotters of “No. 1,” title to Lots 16
and 17 clouded (i.e. became unclear) and title was granted back to the heirs of
the original grantors. These heirs, in turn, informed the backlotter’s that
their uses are limited to footpath access only.
The Court of Appeals reviewed this case following a bench trial, reversed the
decision of the trial court, and directed that plaintiff may have a possible
prescriptive easement claim.
However and more important was the Court’s interesting narrowing of a
prior decision made eleven months earlier in O’Brien v Hicks (Docket No.
307332).
In O’Brien, the Court of Appeals held that because an express easement
already exists, individuals may not acquire a fuller easement by prescription
when an owner simply “overuses” the express easement.
Nevertheless, this Court explained, in a footnote, that the “O’Brien easement”
was dedicated “to the use of the public” while the express easement of this
case “involves a very specific express easement that granted ingress and
egress by footpath.” As such, the Court of Appeals has created a distinction
between two types of expressed easements, one that may be expanded while
the other may not.

Settlement agreements are enforceable for years to come.
Be specific.

Arbutus Beach Ass’n v. Aguilar
Decided April 18, 2013

In 1992, the various lot owners with the Plat of Arbutus Beach, a waterfront
subdivision, reached a settlement regarding the various lot owners’ right to
use a riparian park parcel. Fast forward to 2003 and the lot owners are back
in court. After waiting a hearing until 2009, the trial court issued its opinion
in September 2010—nearly seven years after the case was initially filed.
The facts and issues of the case are highly technical to determine the
meaning of key words within a previous settlement agreement. However, the
case highlights an important practical aspect of property litigation: be
specific when settling or entering a consent judgment.
Notably, the Court of Appeals found that there is no explanation or definition
of what is meant by the phrase “uses” that occurred “before May 27, 1994.”
The parties were forced to argue what was meant by the settling parties in
1994, including whether playing games like football or volleyball within a 33
foot area is “impossible” or not? (The Court held that these beach games are
not on par with their professional counterparts requiring regulation length
fields.)
Has the parties in 1994 been more specific in their drafting of the settlement
agreement and consent judgment, the parties would not have had to have
spent nearly seven years in the trial court and three years in the Court of
Appeals over the definition of “use.”
The take-away: be specific, be clear, and put it in writing.

The Land Division Act was never intended to enable a court to establish
an otherwise nonexistent property right.

Studley v Township of Hill
Decided May 23, 2013

This is a case in which one of the
defendants was represented by this
author. The case involves a lot owner who
abuts a privately dedicate 16-foot wide
Beachway running from the public Lake
Shore Drive to the edge of Rifle Lake. It
was only the private access for the
backlotters of the Plat of Shady Shores
Park Subdivision to access Rifle Lake.
The landowner sought to vacate the
Beachway claiming the Beachway was a
nuisance. The Court of Appeals affirmed
the lower court’s determination not to vacate the Beachway. As the Court of
Appeals explained, the sole basis to vacate a property interest contained
within a plat is with the Land Division Act, MCL 560.221 et seq and the LDA
was never intended to enable a court to establish an otherwise nonexistent
property right but rather only allows a court to alter a plat to reflect property
rights already in existence. Because plaintiffs’ complaint did not allege that
they have an existing property right in the Beachway or that the plat
inaccurately depicted any existing property right, the vacation request failed.
As part of this appeal, a defendant-backlotter cross-appealed the lower
court’s use of law involving public dedications rather than using the law
involving private dedications to prohibit sun-bathing, lounging, or picnicking.
The Court of Appeals ruled that “this is a distinction without a difference.”
Today, the defendant represented by Outside Legal Counsel still enjoys his
right to privately access the water of Rifle Lake via the Beachway.

An invader can obtain a prescriptive easement to place a dock.

Andrews v Alter
Decided July 30, 2013

A question long unanswered under Michigan law is whether the right to the
placement of a seasonal dock can be established using the equitable doctrine
of prescriptive easement? The answer is here: yes.
In Andrews, the defendant’s dock was placed outside her riparian property
lines, as both parties’ surveyors concluded that defendant’s dock encroached
on plaintiffs’ riparian property. Defendant also testified that she has not
changed the location or direction of the dock since buying the property in
1988. The Court of Appeals held, without fanfare or fight, that “it is beyond
contention that defendant used plaintiffs’ riparian land openly, notoriously,
and continuously for a period in excess of 15 years” and thus had obtained a
prescriptive easement to place a dock on riparian land belonging to plaintiff.
Thus, the trial court properly concluded that the evidence presented at trial
established the elements of a prescriptive easement regarding the placement
of the seasonal dock.
The Andrews panel also gave its blessing to the contention that at 15 years of
seasonal use of a seasonal dock fulfills the requirement of being continuous
under a prescriptive easement or adverse possession claim, even though a
dock’s use ceases in a Michigan winter. The Court of Appeals likened the
yearly seasonal use of a dock to seasonal use of a pathway to access a
summer cottage.

A future post-2000 Baum Family Trust case…

Wamsley v Cheboygan Cty Road Comm’n
Decided July 16, 2013

In 2010, the Michigan Supreme Court issued its 2000 Baum Family Trust v
Babel opinion, which explained the juncture of road law and water law when
a road touches the water. OLC issued a media release about the decision in
2012, see http://www.olcplc.com/public/media?129433635. The Supreme Court
held that because pre-1967 dedicated public roadways are owned as a “base
fee” rather than full ownership, an owner of a lot which touches a public road
that then touches the water’s edge enjoys riparian rights.
Since that decision, the Court of
Appeals has begun to implement the
holding of 2000 Baum Family Trust
into water law cases. This Wamsley
case involves Lot 5 (highlighted),
and whether it has riparian rights.
Across from Lot 5 is Indian River.
South of Prospect Street are cement
steps that lead down to the edge of
Indian River to a wooden dock that
plaintiff and her predecessors in title have maintained.
Plaintiff argued that she held title to the unpaved portions of Prospect Street,
including the property abutting Indian River, based on 2000 Baum Family
Trust.
After the Court rejected the theories of acquiescence, adverse possession, and
abandonment, the Court declined to review the matter under 2000 Baum
Family Trust because the issue was not raised and answered first by the trial
court. At minimum, the Court of Appeals did not reject the theory but instead
remanded the case back to the Circuit Court for further review. Property
attorneys and owners now wait as the case will likely reappear on the Court
of Appeals docket following a decision in the trial court.
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