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Defendant Consumers Energy Company (“Consumers Energy”), by and through its
attorneys, Miller, Canfield, Paddock and Stone, P.L.C., hereby moves this Honorable Court for an
order granting summary disposition as to all claims against it under MCR 2.116(C)(8) and/or
(C)(20). In support of its motion, Consumers Energy states:

1. Consumers Energy is a public utility heavily regulated by the Michigan Public
Service Commission (“MPSC”).

2. This case challenges Consumers Energy’s MPSC-mandated vegetation plan that
includes marking trees with bark paint and executing a systematic clearance cycle.

3. “[L]ine clearing or tree trimming is important” to the MPSC and a vital aspect of
its “broad effort to improve the reliability of the state’s power grid and to make it more resilient
against the increasingly frequent and severe storms.” Ex. 1, 9-5-25 MPSC Fact Sheet at 1-2. To
that end, the MPSC requires utilities to “adopt and implement a program of maintaining adequate
line clearance through the use of industry-recognized guidelines” that, among other things,
“[i]ncludes tree trimming” and “[e]nsure[s] safety and reliability.” Mich Admin Code, R 460.3505.

4. Tree bark painting is an instrumental part of the MPSC-mandated plan to not only
ensure compliance with vegetation management standards, but to prevent tree crews from cutting
down or trimming trees that are not part of the plan.

5. Plaintiffs don’t like Consumers Energy’s MPSC-mandated vegetation plan and
accuse Consumers Energy and its contractor of entering their properties without their consent and

“affix[ing] blue *bark paint’” on their trees, which Plaintiffs claim “permanently alters the tree’s
appearance,” and constitutes trespass, “wrongful interference with property rights,” and statutory

trespass to trees under MCL 600.2919. Am. Compl. 11 37, 39, 66-103.



6. Plaintiffs’ unfounded attack necessarily implicates technical reliability standards,
program metrics, and the MPSC’s statewide oversight expectations. That is why Michigan courts
have repeatedly recognized that in cases like this one, summary disposition is proper since the
MPSC has primary jurisdiction over challenges to a public utility’s operations, including tree
marking, trimming, and removal.

7. The MPSC is “vested with the power and jurisdiction to regulate all rates . . . and
all other matters pertaining to the formation, operation, or direction of public utilities” like
Consumers Energy. MCL 460.6(1).

8. “The doctrine of primary jurisdiction recognizes this broad grant of authority,”
Evans v Detroit Edison, No. 239077, 2003 WL 21130167, at *2 (Mich Ct App, May 15, 2003),
and comes into play whenever enforcement of a claim that is originally cognizable in the circuit
courts “requires the resolution of issues, which, under a regulatory scheme, have been placed
within the special competence of an administrative body; in such a case the judicial process is
suspended pending referral of such issues to the administrative body for its views.” Travelers Ins
Co v Detroit Edison Co, 465 Mich 185, 197; 631 Nw2d 733 (2001).

9. Although there is no fixed formula for determining whether an administrative
agency has primary jurisdiction, a court should consider several factors such as: “(1) whether the
matter falls within the agency’s specialized knowledge, (2) whether the court would interfere with
the uniform resolution of similar issues, and (3) whether the court would upset the regulatory
scheme of the agency.” City of Taylor v Detroit Edison Co, 475 Mich 109, 122; 715 NW2d 28
(2006).

10.  The first factor—whether the matter falls within the agency’s specialized

knowledge—is clearly met because “[tlhe meaning and application of rules governing



maintenance of overhead power lines, and tree trimming around those lines, by a public utility are
matters of specialized knowledge best considered first by the MPSC.” Baker v Detroit Edison Co,
No. 246401, 2004 WL 2009260, at *2 (Mich Ct App, September 9, 2004). And tree marking with
blue bark paint is an essential first step toward executing Consumers Energy’s vegetation
management plan.

11.  The second factor—whether a decision here would interfere with the uniform
resolution of similar issues—is also easily met since “the need for uniformity and consistency is
apparent because of the widespread impact of the decision on other customers . .. .” See Evans,
2003 WL 21130167, at *3. And interfering with Consumers Energy’s ability to perform its
regulatory duties on Plaintiffs’ properties affects not only Plaintiffs, but all customers downstream
of Plaintiffs (or any other “similarly situated” party) who would be affected by a tree contacting a
power line on Plaintiffs’ properties.

12.  The third factor likewise favors finding that primary jurisdiction lies with the
MPSC because a decision here directly implicates the MPSC’s well-established authority on
ensuring reliable service in the state and could upset the widespread regulatory scheme. See id.

13. Plaintiffs try to plead around the primary jurisdiction doctrine by claiming that this
case “is not about trimming cycles,” but about “property rights and boundaries.” Am. Compl. { 4.
True, this case is not about Consumers Energy’s tree trimming “cycle” (i.e., tree trimming
frequency). But it is—without dispute—about Consumers Energy’s tree trimming practices.
Plaintiffs want to stop Consumers Energy from using bark paint. See id. 1 37-41, 105(b), (d). And
tree bark painting is a vital component—and, indeed, the first step toward—executing the MPSC-

mandated plan to comply with vegetation management standards, make sure that crews trim the



right trees, and, in the end, improve reliability. Without blue bark paint, there would be no trees to
trim in the first place.

14.  Trying to circumvent application of the primary jurisdiction doctrine by
characterizing the Amended Complaint as one about property rights alone overlooks that Plaintiffs
are trying to dismantle a fundamental aspect of Consumers Energy’s MPSC-mandated line
clearance program. Whether Plaintiffs should be permitted to do so is a question that falls squarely
within the MPSC’s jurisdiction. See MCL 460.6(1); Mich Admin Code, R 460.3505.

15.  Simply put, the MPSC is responsible for ensuring that Consumers Energy refrains
from practices that threaten electric reliability. And the MPSC is responsible for reviewing and
approving Consumers Energy’s vegetation management plans—designed to improve reliability.
The issues in this case clearly fall within the MPSC’s specialized knowledge about its own
regulatory requirements and Consumers Energy’s plans.

16. Because Plaintiffs’ Amended Complaint challenges the design and implementation
of an MPSC-mandated line-clearing program, the doctrine of primary jurisdiction requires
dismissal without prejudice (or a stay) pending resolution of the issues by the MPSC.

17. Indeed, multiple Michigan courts have already decided that the MPSC has primary
jurisdiction over similar vegetation management disputes with public utilities. See Evans, 2003
WL 21130167; Baker, 2004 WL 2009260.

18.  This Court should do so as well and grant summary disposition to Consumers
Energy and dismiss this case without prejudice pending review and resolution by the MPSC.

WHEREFORE, for these reasons and those set forth in more detail in the accompanying

brief, Consumers Energy respectfully requests that the Court enter summary disposition in its



favor, dismiss Plaintiffs” Amended Complaint without prejudice, and grant any other relief deemed

appropriate.

Dated: December 19, 2025

Respectfully submitted,
Miller, Canfield, Paddock and Stone, p.L.C.

By: /s/Amy M. Johnston
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INTRODUCTION

“Tree contact with electric lines remains one of the top causes of power outages in
Michigan.” Ex. 1, 9-5-25 MPSC Fact Sheet at 4. In fact, the 2003 blackout that affected an area
with an estimated 50 million people was caused, in part, by poor vegetation management. That is
why the Michigan Public Service Commission (the “MPSC”)—pursuant to its statutory authority
to oversee all matters pertaining to the operation of public utilities—requires heavily regulated
public utilities like Consumers Energy to submit line clearance plans that address tree trimming.
And that is why the MPSC has issued multiple orders over the last decade mandating that
Consumers Energy be more aggressive in tackling tree trimming.

But Plaintiffs don’t want Consumers Energy to do that. Plaintiffs don’t like that certain
trees on their properties were identified for trimming with the blue bark paint used by all public
utilities in Michigan. So, Plaintiffs sued Consumers Energy in a campaign to curb Consumers
Energy’s vegetation management practices—not only on their own behalf, but on behalf of all
others “similarly situated.” Plaintiffs, however, ignore that overseeing a utility’s vegetation
management practices is a matter best left to the MPSC, not the courts. And Plaintiffs disregard
that a ruling in this case could disrupt the regulatory scheme as a whole, deprive the MPSC of its
statutory authority on this matter, lead to inconsistent results throughout the state, and negatively
impact reliability for tens of thousands of Consumers Energy’s customers.

Since this case asks whether a utility may operationalize an MPSC-mandated vegetation
plan by using blue bark paint to mark trees in connection with a systematic clearance cycle, it
necessarily implicates technical reliability standards, program metrics, and the MPSC’s statewide
oversight expectations. That is why Michigan courts have repeatedly recognized that the MPSC

has primary jurisdiction over challenges to a public utility’s operations, including tree marking,



trimming, and removal. This Court should do so as well, grant summary disposition to Consumers
Energy, and dismiss the case without prejudice.

STATEMENT OF FACTS

l. The MPSC adopts a broad regulatory scheme to oversee utility vegetation
management practices to improve reliability and decrease outages.

“[L]ine clearing or tree trimming is important” to the MPSC and a vital aspect of its “broad
effort to improve the reliability of the state’s power grid and to make it more resilient against the
increasingly frequent and severe storms.” Ex. 1, 9-5-25 MPSC Fact Sheet at 1-2. To that end, the
MPSC requires utilities to “adopt and implement a program of maintaining adequate line clearance
through the use of industry-recognized guidelines” that, among other things, “[i]ncludes tree
trimming” and “[e]nsure[s] safety and reliability.” Mich Admin Code, R 460.3505.

Consumers Energy adopted a line clearing program pursuant to that mandate, described in
relevant part below:

Forestry Planners mark trees for trimming and for removal on the circuits selected

for treatment, classifying them for removal or for maintenance trimming, based on

species, health, size, and condition. Property owners received notice prior to [low

voltage circuit] trimming . . . with instructions for contacting Consumers, if desired.

A Forestry Planner verifies the Company’s access rights to trim when a customer

raises an objection to tree work. A planner meets with the customer, explains the

reasons for trimming or removal, and explains customer rights and options. . .. The

Company’s line clearance standards define the vertical clearances required from

the conductor to limbs by specific species of trees.

Ex. 2, Excerpt of 9-23-24 Liberty Consulting Group Audit at 45-46 (emphasis added). Trees that
are identified for trimming are marked with a blue dot, trees identified for cutting are marked with
a blue “x,” and trees that are diseased, damaged, dead, or dying and that are outside of the right-

of-way are marked with a blue “a.” See Am. Compl. at Ex. A. The marking system is an operational

component of the MPSC-required vegetation program, not an ad hoc practice.



Ensuring that utilities are appropriately engaging and investing in proper vegetation
management remains a top priority for the MPSC. So, the MPSC has issued countless orders over
the last decade directing Consumers Energy to take a more aggressive approach to vegetation
management. See, e.g., EX. 1, 9-5-25 MPSC Fact Sheet; Ex. 3, 5-2-14 MPSC Order at 24, Case
No. 17542 (recognizing that “one major cause” of the extensive outages associated with winter
storms in 2014 “was fallen trees or tree limbs laden with ice” and adopting recommendations
“regarding an expansion of vegetation management pilot programs to address trees located outside
of utility easements™); Ex. 4, 12-4-14 MPSC Order at 9, Case No. 17542 (ordering Consumers
Energy to “develop a hazardous tree removal program in 2015, addressing trees that are outside of
the right-of-way” that “shall be incorporated into [its] normal vegetation management program|]
and shall be included in any future electric rate case application™); Ex. 5, 12-17-20 MPSC Order
at 338, Case No. U-20697 (“Consumers Energy Company shall file an annual report . . . and meet
periodically with the Commission Staff throughout the year[] to evaluate the company’s progress
toward its line-clearing goals, to refine program metrics, and to discuss future strategies.”); EX. 6,
3-21-25 MPSC Order at 292-93, Case No. U-21585 (approving proposed O&M expense for line
clearing, finding that “greater investment in tree trimming will result in reduced outages” and cost
savings for customers, and directing Consumers Energy to consider shifting to a four-year fixed
tree trimming cycle).

1. Plaintiffs file a purported class action lawsuit against Consumers Energy over
Consumers Energy’s MPSC-mandated vegetation management practices.

Plaintiffs own real property in different townships within Saginaw County and accuse
Consumers Energy and its contractor of entering their property without their consent and
“affix[ing] blue “‘bark paint’ on decorative and ornamental trees,” including the one that Plaintiffs

refer to as the “Mighty Maple.” Am. Compl. § 5-9, 37.



Although Plaintiffs don’t claim that any trees on their properties were trimmed or cut, they
urge that “pushing a blanket 30-foot clearance ignores that many trees” like the “Mighty Maple”
are “already safely out of reach.” Id. § 22. That is because, according to Plaintiffs, any easements
“are limited to what is ‘reasonably necessary,’ to maintain the safety and operability of the lines,”
and don’t authorize Consumers Energy to mark trees with blue paint.! Id. 1 29, 32. Plaintiffs go
on to claim that Consumers Energy “may not impose a county-wide vegetative clearance regime
divorced from the actual location and reach of the conductors, nor may it assert a de facto
expansion of a claim of easement width by fiat that does not exist.” Id. { 35. Plaintiffs—on behalf
of themselves and purportedly others “similarly situated”—have brought claims for trespass,
“wrongful interference with property rights,” and statutory trespass to trees under MCL 600.2919.
Id. 11 52, 66-103.

LEGAL STANDARD?

A motion for summary disposition under MCR 2.116(C)(8) tests the legal sufficiency of a
complaint on the pleadings alone and should be granted “when the opposing party fails to state a
claim upon which relief can be granted.” Franklin v McLaren Flint, -- NW3d --, 2024 WL
3543483, at *3 (Mich Ct App, July 25, 2024). The court must accept all facts as true as alleged in
the complaint. Id. When choosing to refer a matter to the relevant administrative agency on primary

jurisdiction grounds, a court has discretion to retain jurisdiction or, if the parties will not be unfairly

! Though not relevant for purposes of this motion, Consumers Energy disputes, among other
things, Plaintiffs’ characterization of the scope of the easements at issue, which are far broader
than Plaintiffs claim. By way of example, Consumers Energy refers the Court to a copy of the
applicable easement for Plaintiff Scott Kuchar at Exhibit 7, which Plaintiffs neglected to attach to
their Amended Complaint.

2 A pleading raising the issue of primary jurisdiction under MCR 2.116(C)(4) is “inapt, not only
because the doctrines are distinct, but also because invocation of primary jurisdiction is not the
equivalent of summary disposition as the latter represents a final disposition of a claim while the
former merely defers a claim to an administrative agency.” Travelers, 465 Mich at 206.
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disadvantaged, dismiss the case without prejudice. Travelers Ins Co v Detroit Edison Co, 465 Mich
185, 207; 631 NW2d 733 (2001).

The Court may properly take judicial notice of the orders and summaries thereof issued by
the MPSC at Exhibits 1 through 6 and 8 since there is no dispute that the MPSC issued the orders,
and Consumers Energy is using the orders not to prove their contents, but merely to demonstrate
the breadth of the authority exercised by the MPSC over vegetation management.® See MRE 201
(“The court may judicially notice a fact that is not subject to reasonable dispute because it . . . can
be accurately and readily determined from sources whose accuracy cannot reasonably be
questioned.”); Franklin, 2024 WL 3543483, at *1 (taking judicial notice of issuance of executive
orders by Governor Whitmer in connection with a motion under 2.116(C)(7) and (C)(8) and noting
that the court “may take judicial notice of undisputed facts within public record”); Dubrulle v DTE
Energy Co, No. 367095, 2025 WL 2426791, at *3 (Mich Ct App, August 21, 2025) (“It was not
improper for the trial court to take judicial notice of the existence of the executive order when there

can be no dispute that the order was issued.”).*

3 Consumers Energy acknowledges, however, that the Court of Appeals has disapproved of taking
“judicial notice of hundreds of pages of publicly available documents when deciding a motion
under MCR 2.116(C)(8).” Krieger v Dep’t of Env’t, Great Lakes, & Energy, 348 Mich App 156,
180; 17 NWa3d 700 (2023). To the extent the Court disagrees that it has judicial notice here—and
Consumers Energy doesn’t believe that it should given the absence of any reasonable dispute that
the orders were issued, see Franklin, supra, Consumers Energy alternatively moves for summary
disposition under MCR 2.116(C)(10). See Precise MRI of Michigan, LLC v State Auto Ins Co, 340
Mich App 269, 274; 985 NW2d 892 (2022) (taking judicial notice in connection with a motion
under 2.116(C)(10)).

4 Under MCR 7.215(C)(1), Consumers Energy cites Dubrelle because it sets forth a helpful,
analogous example where the Michigan Court of Appeals concluded that it was proper to take
judicial notice of the existence of an executive order. Copies of all unpublished opinions are
collectively attached hereto as Exhibit 9.



LAW AND ARGUMENT

l. The MPSC has primary jurisdiction over this dispute pursuant to its broad authority
to regulate public utilities and their vegetation management practices.

The MPSC is “vested with the power and jurisdiction to regulate all rates . . . and all other
matters pertaining to the formation, operation, or direction of public utilities” like Consumers
Energy. MCL 460.6(1).

“The doctrine of primary jurisdiction recognizes this broad grant of authority,” Evans v
Detroit Edison, No. 239077, 2003 WL 21130167, at *2 (Mich Ct App, May 15, 2003), and comes
into play whenever enforcement of a claim that is originally cognizable in the circuit courts
“requires the resolution of issues, which, under a regulatory scheme, have been placed within the
special competence of an administrative body; in such a case the judicial process is suspended
pending referral of such issues to the administrative body for its views.” Travelers, 465 Mich at
197 (emphasis deleted). “Adhering to the doctrine of primary jurisdiction reinforces the expertise
of the agency to which the courts are deferring the matter, and avoids the expenditure of judicial
resources for issues that can better be resolved by the agency.” Id.

Although there is no fixed formula for determining whether an administrative agency has
primary jurisdiction, a court should consider several factors: “(1) whether the matter falls within
the agency’s specialized knowledge, (2) whether the court would interfere with the uniform
resolution of similar issues, and (3) whether the court would upset the regulatory scheme of the
agency.” City of Taylor v Detroit Edison Co, 475 Mich 109, 122; 715 NW2d 28 (2006).

It is because of this broad regulatory framework that the MPSC has primary jurisdiction
over disputes about a public utility’s vegetation management. See Evans, 2003 WL 21130167, at
*2-3. For example, in Evans v Detroit Edison, the Michigan Court of Appeals affirmed the trial

court’s decision that the MPSC had primary jurisdiction over plaintiff’s purported class action



about the utility’s implementation of “its catastrophic storm response procedures which provided
that cut debris be left in the easement for removal by the property owner.” Id. at *2. As the
Michigan Court of Appeals explained:

Whether defendant’s catastrophic storm response policy was appropriately adopted
as part of its mandated line clearance program is the decisive question presented by
plaintiffs’ case and is properly within the jurisdiction of the MPSC. . . . Here, all
three criteria weigh in favor of deferral to the MPSC. First, defendant was allegedly
acting under the MPSC’s mandate that it implement a line clearance program when
it developed and instituted its catastrophic storm response policy, implicating the
MPSC’s unique expertise on its regulatory scheme. Second, the need for uniformity
and consistency is apparent because of the widespread impact of the decision on
other customers, as well as on defendant’s storm response efforts. Third, plaintiffs’
case implicates the MPSC’s regulatory responsibilities in that it presents an issue
relating to defendant’s “obligations to [its] customers as governed by the regulatory
scheme.” Therefore, we agree with the trial court that the MPSC was the proper
forum to adjudicate plaintiffs’ claim against defendant. Consequently, we also
agree with the trial court’s decision to stay further proceedings until the MPSC
rendered its decision as to whether defendant’s catastrophic storm response policy
comported with its regulatory scheme. Accordingly, because plaintiffs failed to file
their action with the MPSC, summary disposition was properly granted in
defendant’s favor.

Id. at *3 (quoting Travelers, 465 Mich at 198-99); see also Baker v Detroit Edison Co, No. 246401,
2004 WL 2009260 (Mich Ct App, September 9, 2004) (finding that the MPSC had primary
jurisdiction over suit alleging that a fire was caused by the utility’s failure to trim trees that were
in close proximity to power lines).® The Court should reach the same result here.

A. Matters pertaining to tree marking, line clearing, and vegetation management
fall within the MPSC’s specialized knowledge.

The first factor—whether the matter falls within the agency’s specialized knowledge—

favors finding that primary jurisdiction lies with the MPSC. That is because “[t]lhe meaning and

® Under MCR 7.215(C)(1), Consumers Energy cites Evans and Baker because they set forth
helpful, analogous examples where the Michigan Court of Appeals concluded that the MPSC had
primary jurisdiction over cases challenging or otherwise implicating a utility’s vegetation
management practices.



application of rules governing maintenance of overhead power lines, and tree trimming around
those lines, by a public utility are matters of specialized knowledge best considered first by the
MPSC.” Baker, 2004 WL 2009260, at *2.

Consumers Energy was acting under the MPSC’s direction when it developed and
implemented its line clearing program. See Mich Admin Code, R 460.3505 (requiring adoption of
a line clearance program that addresses tree trimming and ensures reliability). And tree bark
painting is an instrumental part of Consumers Energy’s MPSC-mandated line clearance program
to not only ensure compliance with vegetation management standards, but to prevent tree crews
from cutting down or trimming trees that are not part of the plan. Therefore, as in Evans, any injury
to Plaintiffs necessarily “implicat[es] the MPSC’s unique expertise on its regulatory scheme.” See
Evans, 2003 WL 21130167, at *3; Att’y Gen v Alternative Fuels, LC, No. 264075, 2006 WL
287404, at *2 (Mich Ct App, February 7, 2006) (“[B]ecause plaintiffs’ public nuisance tort claim
is based on a dispute over the extent of defendant’s responsibilities, which are anticipated by and
contained in the scrap tire regulatory scheme, it is a matter incident to the regulation of defendant
that falls within the primary jurisdiction of the MDEQ.”).5

Plaintiffs try to plead around the primary jurisdiction doctrine by claiming that this case
“is not about trimming cycles,” but about “property rights and boundaries.” Am. Compl. 4. True,
this case is not about Consumers Energy’s tree trimming “cycle” (i.e., tree trimming frequency).
But it is—without dispute—about Consumers Energy’s tree trimming practices. Plaintiffs want to
stop Consumers Energy from using blue tree bark paint. See id. § 105(d). And tree bark painting

is a vital component—and, indeed, the first step toward—executing the MPSC-mandated plan to

® Under MCR 7.215(C)(1), Consumers Energy cites Alternative Fuels because it sets forth a
helpful, analogous example where the Michigan Court of Appeals concluded that a Michigan
regulatory agency had primary jurisdiction over a tort claim.

8



comply with vegetation management standards, make sure that crews trim the right trees, and, in
the end, improve reliability. Without tree bark paint, there would be no trees to trim in the first
place. Trying to circumvent application of the primary jurisdiction doctrine by characterizing the
Amended Complaint as one about property rights alone overlooks that Plaintiffs are trying to
dismantle a fundamental aspect of Consumers Energy’s MPSC-mandated line clearance program.
Whether Plaintiffs should be permitted to do so is a question that falls squarely within the MPSC’s
jurisdiction. See MCL 460.6(1); Mich Admin Code, R 460.3505; see also Ex. 3, 5-2-14 MPSC
Order at 24 (adopting recommendations “regarding an expansion of vegetation management pilot
programs to address trees located outside of utility easements” (emphasis added)).’

B. A decision in this case would interfere with the MPSC’s uniform resolution of
vegetation management issues for Consumers Energy and other Michigan
utilities.

The second factor—whether a decision here would interfere with the uniform resolution of
similar issues—also favors finding that primary jurisdiction lies with the MPSC. As in Evans, “the
need for uniformity and consistency is apparent because of the widespread impact of the decision
on other customers . . . .” See Evans, 2003 WL 21130167, at *3. “Tree contact with electric lines

remains one of the top causes of power outages in Michigan.” Ex. 1, 9-5-25 MPSC Fact Sheet at

4. Adequate vegetation management is therefore vital to providing reliable service throughout the

" Class actions require commonality, MCR 3.501(A)(1)(b), and the only thing common about each
individual Plaintiff’s claims is Consumers Energy’s vegetation management practices, including
commencing those practices by marking trees with blue bark paint. So, if this case is truly just
about Plaintiffs’ property rights as they claim—each of which is based on the scope of the
individual easements pertaining to their respective properties—then Plaintiffs lack the
commonality needed to bring a class action under Michigan law and should not have sought class
action treatment. See, e.g., Young v Thendara, Inc, 328 Mich 42, 48; 43 NW2d 58 (1950) (“The
diversity of sources from which titles to lots have been acquired by all other possible lot owners,
the doubt as to the title of their grantors at the time their respective rights accrued, shows the
impracticability of considering all owners of lots in the subdivision as a class for the purpose of
decreeing their individual rights, in the case at bar.”).

9



state. And the first integral step toward executing that vegetation management plan is marking the
trees identified for trimming with bark paint. Interfering with Consumers Energy’s ability to
perform its regulatory duties on Plaintiffs’ properties not only affects Plaintiffs, but all customers
downstream of Plaintiffs (or any other “similarly situated” party) who would be affected by a tree
contacting a power line on Plaintiffs’ properties. Whether to do that here is a question best left to
the MPSC. See City of Taylor, 475 Mich at 123 (“Because the expense incurred in complying with
plaintiff’s demands may potentially affect a wide range of ratepayers, most of whom do not reside
in the City of Taylor, this is an area of law where uniformity is critical.”); Alternative Fuels, 2006
WL 287404, at *3 (“[D]eferral to the MDEQ would promote uniformity and consistency in
application of the scrap tire regulatory scheme .. ..”).

C. A decision in this case would upset the MPSC’s complex regulatory scheme on
line clearing and vegetation management.

The third factor likewise favors finding that primary jurisdiction lies with the MPSC since
a decision here directly implicates the MPSC’s well-established authority on ensuring reliable
service in the state and could upset the widespread regulatory scheme. See Evans, 2003 WL
21130167, at *3. “Public utilities are allowed to recover the costs associated with tree trimming
activities and general maintenance of their distribution facilities through the rate case process,”
and the MPSC “reviews the utility’s request for operations and maintenance expenses and capital
spending to determine whether spending is adequate to maintain and improve reliability to
customers.” Ex. 8, 1-18-14 MPSC Order at 1-2. The MPSC’s commitment to improving electric
reliability through appropriate vegetation management is apparent from the multitude of orders it
has issued over the last decade directing Consumers Energy to be more aggressive in its line

clearing practices. See, e.g., Exs. 1-6, 8.
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A ruling in this case will impact not only Consumers Energy’s ability to carry out its
MPSC-mandated and approved line clearing program, but those of the many other utilities who
also use bark paint to mark trees for trimming or removal. Given the MPSC’s broad authority to
regulate public utilities and the extensive rules and orders on vegetation management that the
MPSC has promulgated pursuant to its authority, there’s no question that a ruling in this case could
affect the MPSC’s ability to carry out its regulatory responsibilities. See City of Taylor, 475 Mich
at 123; Alternative Fuels, 2006 WL 287404, at *3 (“Because of the number and varying nature of
scrap tire facilities across the state, the resolution of disputes in circuit court could hinder the
MDEQ’s responsibilities for administering the scrap tire act as set out by the Legislature.”). This
alone dictates a ruling that the MPSC has primary jurisdiction over this matter.

CONCLUSION

Multiple Michigan courts have already decided that the MPSC has primary jurisdiction
over similar vegetation management disputes with public utilities. See Evans, supra; Baker, supra.
Consumers Energy is a public utility that is heavily regulated by the MPSC. The MPSC is
responsible for ensuring that Consumers Energy refrains from practices that threaten electric
reliability. And the MPSC is responsible for reviewing and approving Consumers Energy’s
vegetation management plans—designed to improve reliability. The issues in this case clearly fall
within the MPSC’s specialized knowledge about its own regulatory requirements and Consumers
Energy’s plans. A ruling in this case could certainly interfere with the uniform resolution of similar
issues, disrupt that regulatory regime, and pose a serious and significant threat to electric reliability
and safety. As courts have previously decided, all factors necessary to invoke the doctrine of

primary jurisdiction are easily satisfied here. Because the MPSC has primary jurisdiction over this
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dispute, the Court should grant summary disposition to Consumers Energy and dismiss this case

without prejudice pending review and resolution by the MPSC.

WHEREFORE, Consumers Energy respectfully requests that this Honorable Court enter

summary disposition in its favor, dismiss Plaintiffs’ Amended Complaint without prejudice, and

grant any other relief deemed appropriate.

Dated: December 19, 2025

Respectfully submitted,
Miller, Canfield, Paddock and Stone, p.L.C.

By: /s/Amy M. Johnston

Amy M. Johnston (P51272)

Samantha S. Galecki Sager (P74496)

150 W. Jefferson Avenue, Suite 2500
Detroit, M1 48226

(313) 963-6420
johnston@millercanfield.com
galecki@millercanfield.com

Attorneys for Defendant Consumers Energy
Company
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